Circumstances in which pooling  of pension fund cash assets  would still be permissible after 1st April 2010  (i.e. cessation of regulation 3(4)
 of the LGPS (Management and Investment of Funds) Regulations 2009) 
Introduction

In this note the following basic terms are used throughout:

“pension fund” means the pension fund administering authority exercising its responsibilities under the Local Government Pension Scheme (Management and Investment of Funds) Regulations 2009
 (“the Investment Regulations”). The term includes investment policy and decisions made by the Pensions Committee of the fund administering authority.

“local authority” means the fund administering authority exercising investment functions in its local authority capacity.

Information about the background to recent relevant changes in the LGPS investment regulations is in Annex A.
Guidance

It may still be acceptable for the local authority at the pension fund’s request, and under a specific and comprehensive agreement with the pension fund, to place pension fund cash balances with its own into a pool, for joint investment on the money markets.
 

Pooling pension fund cash with the local authority’s own cash would thus be a convenient mechanism by which the pension fund could route its cash more cheaply 

and/or conveniently and/or profitably to a suitable money market fund investment.

The pension fund is under a duty to ensure that any such investment complies with the prudential and other requirements of the Investment Regulations, and that it does not disadvantage the fund. Pooling as described above should never be used where it would be contrary to the best interests of the pension fund. The kinds of factors that might reasonably lead a pension fund to use pooling could include: pension fund cash otherwise not equalling the minimum needed to invest, or pension fund cash otherwise being insufficient to access a reasonable interest rate. 

The authority should always assure itself that there is no conflict of interest between its exercise of its functions as a local authority and its pension fund responsibilities.

There must be a clear comprehensive agreement between the pension fund and the local authority about any pooling arrangement; and this should be able to be shown to the pension fund’s external auditor. An agreement would authorise the local authority to invest pension fund cash in a pool/jointly with its own cash. When making investments in this way, the local authority would need to rely on its powers under the Local Government Act 2003. 

The amount of interest earned on any pooled investment must be divided between the pension fund and the local authority in proportion to the shares they each contributed to the total within the pool that was subsequently invested. The pension fund must get its fair share of the interest earned, and according to guidance issued to external auditors by the Audit Commission, any premium retained by the local authority may be deemed unlawful. We know of one instance where, as a result of the auditor’s report on the pension fund accounts, the local authority agreed to refund such a premium to the pension fund. 

Both parties should be equal partners in any pooling/joint investment agreement. So, if a pooled/joint investment turned out badly and the money market provider defaulted, the pension fund would run the risk of losing its capital, and the local authority would run the risk of losing its capital. As with any investment it makes, the pension fund must give appropriate consideration to the likely balance of risk and reward involved, and must act in accordance with the Investment Regulations.  

 It should not be possible for there to be any employer-related investment dimension to such an arrangement. Pooling/joint investment would just be used as a routing mechanism, to get the pension fund’s cash to the money markets where it would be invested with an external third party - which is not the local authority, and is not one of the other sponsoring employers participating in that pension fund.  

Under a pooling arrangement as described above, the pension fund’s cash will not be able to be “used” by the local authority in the sense of regulation 3(4) of the  Investment Regulations.
 This means it cannot be used by the local authority “for any purpose for which it may borrow” - ie for any of the local authority’s statutory functions or for “efficient treasury management”. Such “use” will be prohibited from 1 April 2010. 

Instead, where pooling as described above occurs, the pension fund will simply be choosing to arrange some of its cash investments through the local authority, because the pension fund believes that will benefit the pension fund. It could equally have decided to use an investment manager or some other way of placing some of its cash on the markets.
Annex A

EXPLANATORY MEMORANDUM TO

THE LOCAL GOVERNMENT PENSION SCHEME (MANAGEMENT AND

INVESTMENT OF FUNDS) REGULATIONS 2009

2009 No. 3093
7. Policy background

7.1 These Regulations are primarily a good housekeeping measure. The

existing equivalent regulations, the 1998 Regulations, were made over 10

years ago, have been subject to numerous amendments since, and users have

asked for them to be updated and (where appropriate) clarified.

7.2 But the opportunity has also been taken to make three more substantive

changes. These were suggested or supported by various fund interests, chiefly

the Chartered Institute of Public Finance Accountancy (CIPFA), the

professional body for senior fund administering authority officers which

recently reviewed the 1998 Regulations, and by trade unions representing

scheme members.

7.3 Firstly, new regulation 3(4) will revoke a longstanding provision –

regulation 3(4) - which allows an administering authority to use money from

its pension fund for any purpose for which it has a statutory right to borrow.

An authority’s statutory right to borrow is defined in section 1 of the Local

Government Act 2003. This allows a local authority to borrow money for any

purpose relevant to its functions under any enactment, or for the purposes of

the prudent management of its financial affairs, subject to limits set out in Part

1 of that Act.

7.4 A pension fund will often hold a small percentage of its assets in cash.

Where such a cash balance is available for short-term investment and is used

by the administering authority under regulation 3(4), the authority may in

some cases then pool the pension fund cash with its own cash and invest both

together on the money markets, in a way that accords with the authority’s

treasury management strategy.

7.5 Such use under regulation 3(4) of the 1998 Regulations has been

subject to the prudential investment requirements that apply under both the

new and the 1998 Regulations, and the administering authority must, by virtue

of regulation 16 (regulation 12 of the 1998 Regulations) pay the pension fund

a specified minimum rate of interest. However, such use is unconventional

when compared with the provisions of current legislation in relation to

occupational pensions, as a fund administering authority is one of the

employers participating in the pension fund.

7.6 Accordingly, new regulation 3(4) now provides that from 1st April 2010

such use will no longer count as an investment for the purposes of these Regulations.
� Use of fund money by administering authority for any purpose for which it may borrow money is an a investment prior to 1 April 2010.


� S.I. 2009/3093.


� A local authority’s Treasury investments will be on the money markets with a range of banks and financial institutions, including money market funds.


� It is for the local authority to check that any agreement it makes with, or any arrangement/action that it takes or intends to take on behalf of, its pension fund complies with the requirements of Part 1 of the Local Government Act 2003 to which it (as a local authority) is subject; and with any other applicable legislation on local government finance and investments.  





� Note that regulation 3(4) actually uses the term “the administering authority”, meaning the local authority exercising its non-Scheme functions as a local authority. 
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